^'^s#T:t)6-cv-1?1 1 20-EGS" Document 20-4 Filed 03/1 5/200r°" PageTof 11 ' 



wo/ 



INTERNAL REVENUE SERVICE AND RESOLUTION TRUST CORPORATION 

INTER-AGENCY AGREEMENT 



I. PREAMBLE 

This Inter-Agency Agreement (Agreement) is entered into between the Internal 
Revenue Service (IRS) and the Resolution Trust Corporation (RTC) to facilitate the 
disposition of cases involving Thrifts Under RTC Jurisdiction in an orderly and cost efficie 
manner. This Agreement functions as a master agreement with respect to federal income t 
matters between the IRS and the RTC that arise at all stages of case processing. 

The parties acknowledge that this Agreement will cause them to resolve federal 
income tax matters different from the way they might be resolved absent this Agreement. 
The IRS andJheJ&T^ of the IRS, RTC,, and the United 

States to resolve tax matters administratively between the IRS and the RTC in a manner th 
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cQngjgryes^jffimnieiit-resourceSy ~carne5-QU t . s ta tutory.xespopsib Hides of the RTC, and 
promotes i faio^tainis^ , 

IL DEFINITIONS 

The following definitions apply for purposes of this Agreement: 

A.. Thrift fs^ Under RTC Jurisdiction . Any federal or state chartered savings institution 
for which the RTC has been appointed conservator or receiver. This definition is not 
limited to associations described in § 7701(a)(I9) of the .Internal Revenue Code of 1986 
(IRC). 

* 

B- Consolidated Subsidiary . A member of an affiliated group of corporations, as dean: 
in IRC § 1504(a)(1), for which a Thrift Under RTC Jurisdiction is the common parent and 
which files a consolidated return with such common parent, 

C. Eligible Subsidiary. A subsidiary of a Thrift Under RTC Jurisdiccion that files, or i 
required to file, a consolidated return with a common parent not under RTC jurisdiction, b 
oriy if 80% or more of the subsidiary is owned in the aggregate by the thrift and/or its SO 
or more owned subsidiaries. For purposes of this Agreement, an entity owns 80% of a 
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subsidiary if it owns 80 9S or mors of the total voting power of the stock of the subsidiary 
and at least 80% of the total value of the stock of the subsidiary. 

D. Treasury Funds , Funds appropriated by the United States Congress and fijnds 
obtained by the RTC from the Department of the Treasury and the Resolution Funding 
Corporation pursuant to 12 U.S.C. § 1441a(i) and 12 U.S.C. § 1441b, A Thrift Under 
RTC Jurisdiction is considered to use Treasury Funds whenever the RTC provides the 
certification specified in Section IV of this Agreement. 

y 

E. Federal Income Tax Liabilitvfles) * The amount of income tax, interest, additions to 
tax, and penalties related to such taxes, 

IH SCOPE OF AGREEMENT AND EFFECTTYE DATE 

A. Entities Affected , l. This Agreement applies to Thrifts Under RTC Jurisdiction, 
their Consolidated Subsidiaries, and their Eligible Subsidiaries, except that when a Thrift 
Under RTC Jurisdiction files, or is required to file, a consolidated return with a parent 
corporation not under RTC jurisdiction, Section V (Assessment) of this Agreement does not 
apply *° such thrift and its Eligible Subsidiaries because the RTC cannot bind the 
consolidated group. 

2, This agreement shall not apply to any thrift under a receivership created by 
resolution of the Federal Home Loan Bank Board, unless the thrift is placed under RTC 
jurisdiction following the enactment of the Financial Institutions Reform, Recovery, and 
Enforcement Act of 1989. ' 

B. Period of Applicability , This Agreement shall apply to a Thrift Under RTC 
Jur isdiction, and to any of its subsidiaries cove red^by^tt^AgreernenL, wntie Tsuch "entity is_ 

und er RTC juris diction, 

C. Tax_ Lxa bilities Affected , The federal tax liabilities to which this Agreement applies 
are Federal Income Tax Liabilities, and excise tax liabilities to the extent described in 
Section VIII, of: 

I* a Thrift Under RTC Jurisdiction and its Consolidated Subsidiaries if such tax 

liabilities arise prior to or during the period of RTC jurisdiction.; and 

2 t any Eligible Subsidiary for the period In which it joins in the filing of a 
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consolidated return with the Thrift Under RTC Jurisdiction if such tax liabilities ansa 

prior to or during the period of RTC jurisdiction. 

* 

D. Criminal Cases , This Agreement is not intended to limit in any way the ERS's right or 
ability to initiate and recommend prosecution of criminal cases involving individuals and 
financial institutions, 

E. Effective Date , This Agreement is effective upon execution by the IRS and the RTC 
and applies to all Thrifts under RTC Jurisdiction on this date and to all thrifts that are 
placed under RTC jurisdiction in the future. The preceding sentence also applies to 
ConsoEdated Subsidiaries and Eligible Subsidiaries. 

IV, RTC CERTIFICATION OF TREASURY FUNDS USAGE 

JThe RTC will provi de prompt written certification for each taxable year for ea ch 
Thrift Under RTC Jurisdiction that meets the certificati o n criteria, The certification shall 
state that (1) the assets of such thrift ar e insufficientJ o satisfy Jhe^clakaLof th e thrift's 



depositors (or the RTC as successor for depositors' claim s\ [_(2Hft he IR5 jaciBJxfc.CQllgct__ 
j axes before all depositors (or the RTC as successor for depositors 1 claims) we r e paid in _ 
full, additional Treasury Funds wo uld be used to satis fy deposit claims; an d (3) the Federal 
Income Tax Liability will not be borne by the Thrift Under RTC Jurisdiction on account of 
a tax sharing arrangement. Certification will be made by the RTC's National Office and 
will be provided to the IRS in accordance with IRS written guidance. To ensure uniform 
treatment of the tax liabilities of Thrifts Under RTC Jurisdiction, the parties intend that the 
RTC will provide certification for each thrift that meets the certification criteria. 

V, ASSESSMENT 

The IRS will assess tax, interest, additions to tax, and penalties related thereto 
against Thrifts Under RTC Jurisdiction and Consolidated Subsidiaries, The assessed 
amount, which includes Federal Income Tax Liabilities, will be based upon ail available 
information including all appropriate adjustments and offsets concerning each Thrift Under 
RTC Jurisdiction and any Consolidated Subsidiaries. After consultation between IRS and 
RTC; the tax thus determined will reflect (he best efforts of the IRS and the RTC to ensure 
that it is the proper amount of tax due. 
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For casea In which the RTC provide the certification specified in Section IV of this 
Agreement, the RTC will agree to the Federal Income Tax Liabilities of the Thrift endics 
Consolidated Subsidiaries. The amount of the income tax assessment will be agreed upon 
by the IRS and the RTC at the examination level. For those cases which are beyond the 
IRS examination level at the time this Agreement Is executed or when the thrift is placed 
under RTC jurisdiction, the IRS and the RTC will determine expeditiously the proper 
Federal Income Tax Liability at that level. If agreement at the IRS level where the case is 
pending is not possible, the RTC National Office will present the case to the IRS National 
Office for a final determination by the IRS. It is anticipated that this National Office 
procedure will function primarily to resolve questions of tax policy and to ensure consistent 
treatment of tax issues. The RTC wiU not challenge, in any forum t the amount finally 
determined by the IRS. " "~ " ^ - - 

Each assessment will be memorialized in a written agreement indicating the amounts 
of Federal Income Tax Liabilities due. The written agreement will contain a waiver with 
respect to refunds in accordance with Section VH of this Agreement. Each agreement will 
be specific in its findings and will not be made public by either party except as required by 
IRS^ information sharing^gis&raents with the various states, or other provisions of law. 
Both parties intend that in accordance with the principles of IRC §§ 6110 and 7121, these 
agreements are not precedent for any other taxpayer. 

VI. COLLECTION 

A* Non-Conection.by.IRS > 1, Although Jthc IRS will assess all federal tax UabiHti.es of 
a Thrift Under RT C Juri s difiriqajflri its Consolidated Subsidiari5^iLWilLfloU»llect income 
tax, interest, additions to tax, and penalties related thereto (defined as Federal Income Tax 
Liabilities in this Agreement) whenever, the RTC provides the certi fi ca tion_s pec t fied in 
Section IV. This non-collection provision also applies to the several .liability .jota Thrift _ 
.Under RTC Jurisdiction and its Higffile"Su6si3iaries when the common parent of a group 
filing consolidated returns is not under RTC jurisdiction. 

2. This non-collection provision applies to levies and notices of lien whenever the 
RTC provides the certification specified in Section IV. The IRS should not file notices of 
federal tax lien or use its levy authority for any tax liabilities of a Thrift Under RTC 
Jurisdiction and any of its subsidiaries covered by this Agreement during the period of RTC 
jurisdiction, If a notice of lien is filed, an appropriate recordable document to withdraw ih? 

notice of lien will be filed with the same office where the original notice was Hied. Ar.y 
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Levy made contrary to this non-collection provision shall be released promptly. 
B. Exceptions to Non-CQ l Egction . 1. The non-collecuon provision does not apply to the 
following; (a) taxes other than income taxes (e^,, social security, unemployment, and 
withholding taxes); (b) excise taxes, except to the extent specifically provided in Section 
VIII; (c) refunds made to the RTC that later axe recouped by the IRS pursuant to the 
provisions of the Agreejnqnt By .and Between the Resolution Trust Corporation and the 
i nternal Revenue $ervice T dated September 27, 1991, concerning IRC § 6402(i); and (d) 
cases in which the certification required by this Agreement is erroneous. 

2,- The non-collection provision shall not apply to the separate liability of a 
subsidiary of a Thrift Under RTC Jurisdiction for any period For which the subsidiary was 
not a Consolidated Subsidiary or an Eligible Subsidiary. 

VTL REFUND CLAIMS AND REFUND SUITS 
When the RTC certifies to the information required in Section IV of this Agreement. 



^ 



, Thrift Under RTC Juristic 
"fceftaif of such thrift or an] 



ith pre judice of any refund litf j 
S will not pay r efunds to_j uLor 



T jpder RTC Juris dictJoiL^Ihe^ft limitat ions on claims for refund will not apply if the 
certification pursuant to Section IV is erroneous. 




VUL EXCISE TAXES 

A, Transfers of REMIC Residual Interests to RTC Corporate , 1. If a Thrift Under 
RTC Jurisdiction transfers a residual interest in a Real Estate Mortgage Investment Conduit 
(REMIC) to the RTC in its corporate capacity, the tax imposed by IRC § 860E(e) upon a 
transfer to a disqualified -organization will be due but collection will be deferred in 
accordance with the limitations set forth in this Section. In addition, the transfer of the 
residual iatercst to the RTC will not cause the REMCC to fail to satisfy the definition of a 
REMIC under IRC § 860D(a). 

2. To qualify for the deferral of the collection of cax due under IRC § 860E(e), the 
RTC in Us corporate capacity must agree in writing, under procedures established by the 
IRS, to the following: 

a. to accept transferee liability for the tax imposed by IRC § 860E(e); 
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b. to extend the statute of limitations on transferee liability for assessment 
aad collection of tax until 180 days after written notice is provided by the 
RTC to the IRS that this deferral terminates in accordance with the terms of 
this Section. 

3. The deferral terminates if: 

a. the RTC transfers the HEMIC interest to its successor unless the RTC 
provides notice to the IRS that the deferral period continues and the RTC 
provides a written statement from its successor that such transferee assumes 
the deferred tax liability under, the conditions imposed by this Section; or 

b. the RTC or its successor transfers the REMIC interest to any other 
person; or 

c. the RTC or its successor terminates in writing the extension of the statute 
of limitations for assessment and collection, 

For purposes' of this Section, the term "successor* means the federal agency or office that 
succeeds by operation of law to the rights and obligations of the RTC. 

4. The amount due when the deferral terminates because of sections 3a. or 3c. will 
be the full tax imposed by IRC § 860E(e) as of the date the REMIC interest was transferred 
to the RTC and interest under IRC § 6601. The amount due when the deferral terminates 
because of subsection 3b, will be the lesser of (a) the tax imposed by IRC § 860E(e) as of 

the date the REMIC interest was transferred to the RTC and interest under IRC § 6601, or 

(b) the total amount for which the RTC transfers the residual interest. The amount due 

when the deferral terminates will be paid immediately by the RTC or its successor. 

5. The IRS will not collect the tax computed under paragraph 4 of this Section if 
the REMIC residual interest is retained by the RTC or by a successor to which the deferral 
period applies, and the REMIC terminates before the deferral period terminates. 

Bi Other Excise Taxes . The provisions of this Agreement may be extended to other 
excise taxes, Therefore, the parries, to the extent that they later agree that this Agreement, 
including the non-collection provision, will apply to such other excise taxes, will execute 
written amendments to this Agreement, incorporating by reference the terms to be applied 
with respect to such other excise tax or taxes. 

DC, SECTION 7507 



A. RTC Agreement , In view of the noiKGllection provision contained in Section ft] 
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IRC § 7507 will not be asserted or pursued by the RTC, except that the RTC may assert § 
7507 as follows: 

L cases in which the IRS pursues litigation as described in Section XT; or 
2. cases in which there axe direct insurance payments to depositors in full 
satisfaction of their insured deposit claims. The RTC agrees, however, that it will 
not assert IRC § 7507 for any insured deposit transfer whenever this Agreement 
applies. 

B. Prior Filings . Any Federal income tax return filed prior to the date of this Agreemeri 

asserting IRC § 7507 will be processed in accordance with the terms of this Agreement. 

X. NOTICES AND PROOFS OF CLAIM 

A. IRS as Claimant . Because the IRS is a creditor at least for federal employment taxes 
of each operating thrift at the time it is placed in receivership, the RTC intends to provide 
the IRS with a claimant's specific notice for every receivership, Written notice will be 
given to the Chief, Special Procedures function, for the IRS district in which the Thrift 

Uader RTC Jurisdiction operated and will include the Taxpayer Identification Number 
(TIN), and such other information as mutually agreed upon. 

B. Filing Claims . In general, the IRS will file proofs of claim using the [RS proof of 
claim form specifying tax, interest, additions to tax, and penalties. When appropriate, the 

period for consideration of the IRS proof of claim will be extended by written agreement 
between the IRS and the Thrift Under RTC Jurisdiction. If the IRS did not receive specific 
notice as stated above, upon discovery of that failure, the RTC will mail the required v/ritte 
notification to the IRS within 30 days. The IRS will, then have 30 days to n!e its proof of 
claim to the extent permitted by 12 U,S*C. § 1321(d). 

XL CIVIL LITIGATION 

k. In general, The RTC will not litigate federal income tax issues againg JigJJni^ 
States involving a Thrift Under RTC Jurisdiction or its Consolidated Subsidiaries in any 
c ourt t o the extent that the IR S would forego collection pursuant to this Agre ement. If a 

thrift has filed a petition in the United States Tax Court at the time the thrift is placed unde< 
RTC jurisdiction, the IRS and the RTC will inform the Court of the thrift 1 * change of statu: 
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and request the Court to stay further proceedings to allow the parties time to r^solvs any 
pending issues in accordance with this Agreement. 

B. A ppellate Litigation . Notwithstanding the provisions of Subsection A, the IRS will 
not be barred by this Agreement from appellate litigation involving Federal Income Tax 
Liabilities if abandonment by the IRS of such litigation would result in adverse precedent to 
the IRS, Similarly, the RTC will not be barred by this Agreement from appellate litigation 
if abandonment by the RTC of such litigation would result in adverse precedent to the RTC 
on a non-tax issue relating to banking or receivership law. Neither the IRS nor the RTC is 
obligated by this Agreement to defend any appellate litigation* 

■ 

C. Summonses . The IRS will not be barred by this Agreement from pursuing judicial 
enforcement of summonses relating to the operation of a Thrift Under RTC Jurisdiction, 

301. INTERAGENCY COOPERATION 

A* In General , The IRS a^d the RTC will cooperate with respect to the determination of 
proper tax liabilities and proofs of claim for a Thrift .Under RTC Jurisdiction. 

B. Conditional Commitment Discharge^ In order to reduce administrative expenditures 

of the IRS and RTC, the IRS will not be joined in any judicial mortgage foreclosure action 
to remove a federal tax lien against property in which a Thrift Under RTC Jurisdiction has a 
secured interest. Instead, the IRS will accept the valuation of the property submitted by the 
RTC in an application for conditional discharge. The ERS will act on such applications 
within seven days. 

C. Notice of Fid uciary Status, Form 5 6-F. The RTC will file tRS Form 5§-£ (Nocice 
Coacapo^ Institution) for ail Thrifts Under RTC 

. Jurisdiction^ Filing of the Form 56-F will not substitute for the claimant's specific notice by 
the RTC described in Section X. 

D. Information Exchange?. The RTC will voluntarily release information without a 
summons or other written documentation when permitted by law, The RTC will cooperate 
with the IRS to resolve prempdy disputes concerning the application of the Right to 
Financial Privacy Act. 
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XJH, INTERPRETATION OF THE PROVISIONS O F THIS AGREEMENT 

The parties will attempt in good faith to resolve promptly at the National Office; 
levels of the RTC and the IRS any questions relating to the interpretation of the provisions 

of this Agreement. 

XIV- QENERAI, yRQVI?IQN$ 

A,. Ajiien dinqpts, This Agreement may be amended by an instrument In writing signed on 
behalf of each of the parties hereto or their successors. 

B> Subsequent Legislation . In the cwont federal legislation that Is inconsistent with the 
purpose or provisions of this Agreement is enacted after this Agreement becomes effective, 
the 2RS and RTC will renegotiate the provisions of this Agreement to consider the effect of 

subsequent legislation, 

C. Successors . To the extent permitted by law, all the terms and provisions of this 
Agreement shall be binding upon, and inure to the benefit of, the IRS and the RTC and its 

successors. 

D. Sole Benefit , This^Apreementand.all of its provisions are for the ^ole benefit, ofjthe 

IRS. theRLCjafld^any^^ Under RT C Jurisdiction. No third party [\^. 

may rely on the terms of this Agreement. 
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E. Governing I^w . This Agreement is governed by, and construed in accordance waft, 
the statutes of the United States. 

F. Effect of Erroneous Certification. If this Agreement is inapplicable due to an 
erroneous certification under Section IV of this Agreement, or for any other reason, none of 
the provisions of this Agreement alter the (ax rules that apply to Thrifts Under RTC 
Jurisdictions, their Consolidated Subsidiaries, and their Eligible Subsidiaries in the absence 
of this agreement. 

G. Severability. The IRS and the RTC agree that the mutual promises contained in this 
Agreement are interdependent and indivisible. Specific terms of this Agreemetu cannot be 
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severed from other provisions, 

H. Return-Filing Responsibilities. Nothing in this Agreement is intended to relieve the 

i 

RTC of its obligation, as a receiver or conservator, to file federal tax returns for any Thrift 
Under RTC Jurisdiction, 



On behalf of the Internal Revenue Service aud the Resolution Trust 
Corporation, we, the undersigned, do hereby agree to the foregoing prov^iotis o£ this 
Agreenjfent effective this 10 day of December, 1992. 




/?w^ 



^m—m 



Michael P, DoLan 
Deputy Commissioner, 
Internal Revenue Service 




William 
Senior Vice President and 
Chief Financial Officer, 
Resolution Trust Corporation 
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X^TERNAL REVENUE SERVICE AND RESOLUTION TRUST CORPORATION 

INTER 'AGENCY AGREEMENT 

t 

Affirmation bv Federal Deposit: Insurance Corporation 

The Federal Deposit: Insurance Corporation ("FDIC"), as 
statutory successor receiver for Resolution Trust Corporation 
("RTC") receiverships, hereby affirms the Internal Revenue 
Service ("IRS") and RTC Inter-Agency Agreement: ("Agreement") that 
became effective December 10, 1992, for institutions described in 
Section III, A of the Agreement. 

In accordance with Section 2lA(b) (m) of the Federal Home 
Loan Sank Act, as amended (12 U.s.c. 1441a(m)), the RTC 
terminated on December 31, 1995, and the FDIC succeeded the RTC 
as receiver for such institutions. 

As successor receiver of RTC receiverships, the FDIC agrees 
co all terms and provisions of the Agreement." In affirming this 
Agreement, the FDIC understands and agrees that: 

1. The Agreement does not apply to any institution as to 
which the FDIC has been appointed conservator or receiver ether 
than as a successor receiver co the RTC receiver. 

2. All references to a thrift "under RTC jurisdiction" also 

includes such thrift while under the jurisdiction of the FDIC as 
successor receiver to the RTC. 

3 . All references to a period of time chac a thrift is 
under "RTC jurisdiction" is understood to include 9uch period of 
time that the thrift is under the jurisdiction of the FDIC as 
successor receiver tg the RTC, 

: *. All actions required to be taken by RTC as receiver are 
co be caken by FDIC as successor receiver to the RTC, 

5. All actions required to be taken by RTC in its corporate 
capacity (as in Part VIII, for example) may be taken by FDIC, as 
manager of the FSLIC Resolution Fund. 

5. By affirming this Agreement, the FDIC does not waive its 
right to assert or pursue any argument or position it may advance 
with respect to any tax, situation or institution not covered by 
che Agreement (including,' for example, arguments regarding the 
proper application of Section 75p-2 of the Internal Revenue Code) . 
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vin E. Kitchen, Deputy Director 
Division of Finance 

Federal Deposit Insurance Corporation 
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